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Consumer & Governmental Affairs Bureau 

Washington, D C 20554 

The Honorable Don Manzullo 
U S House of Representatives 
2228 Rayburn House Oftice Building 
Washington, D.C 20515 

Dear Congressman Manzullo: 

OCT 3 2003 
Control No. 030273Ykah 

Federal Communications Commission's (Commission) recent amendment to the rules 
implementing the Telephone Consumer Protection Act of 1991 (TCPA). Specifically, he 
expresses concern that, "without full input from the business community," the Commission 
reversed its prior conclusion that an "established business relationship" constitutes the 
necessary express permission to send an unsolicited facsimile advertisement. Mr. Johnson 
indicates that requiring such express permission to be in writing will place economic burdens 
on small businesses. 

On September 18. 2002, the Commission released a Notice of Proposed Rulemaking 
(NPRM) in CG Docket No. 02-278, seeking comment on whether it should change its rules 
that restrict telemarketing calls and unsolicited fax advertisements, and if so, how. The NPRh4 
sought comment on the option to establish a national do-not-call list, and how such action 
might be taken in conjunction with the national do-not-call registry rules adopted by the 
Federal Trade Commission (FTC) and the numerous state do-not-call lists. In addition, the 
Commission sought comment on the effectiveness of the TCPA's unsolicited facsimile 
advertisement rules, including the Commission's determination that a prior business 
relationship between a fax sender and recipient establishes the requisite consent to receive 
advertisements via fax The Commission received over 6,000 comments from individuals, 
businesses, and state governments on the TCPA rules. 

The record in this proceeding, along with our own enforcement experience, 
demonstrated that changes in the current rules are warranted, if consumers and businesses are 
to continue to receive the privacy protections contemplated by the TCPA. As explained in the 
Commission's Report and Order released on July 3, 2003, the record indicated that many 
consumers and businesses receive faxes they believe they have neither solicited nor given their 
permission to receive. Consumers emphasized that the burden of receiving hundreds of 
unsolicited faxes was not just limited to the cost of paper and toner, but includes the time spent 
reading and disposmg of faxes, the time the machine is printing an advertisement and is not 
operational for other purposes, and the intrusiveness of faxes transmitted at inconvenient times, 
including in the middle of the night. 
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As we explained in the Report and Order, the legislative history of the TCPA indicates 
that one of Congress’ primary concern was to protect the public from bearing the costs of 
unwanted advertising Therefore, Congress determined that companies that wish to fax 
unsolicited advertisements to customers must obtain their express permission to do so before 
transmitting any faxes to them The amended rules require all entities that wish to transmit 
advertisements to a facsunile machine to obtain permission from the recipient in writing. 

The Commission’s amended facsimile advertising rules were initially scheduled to go 
into effect on August 25,  2003. However, based on additional comments received since the 
adoption of the July Report and Order, the Commission, on its own motion, determined to 
delay the effective date of some of the amended facsimile rules, including the elimination of 
the established business relationship exemption, until January 1 ,  2005. The comments tiled 
after the release of the Report and Order indicate that many organizations may need additional 
time to secure this written permission from individuals and businesses to which they fax 
advertisements. Enclosed is a copy of the Commission’s Order on Reconsideration, released 
on August 18,2003. 

We appreciate Mr Johnson’s comments and have placed a copy of his correspondence 
in the public record for this proceeding. Please do not hesitate to contact us if you have 
further questions 

Sincerely, 

Chief 
Consumer & Governmental Affairs Bureau 

Enclosures 



DONALD A MANZULLO 
COMMITTEE ON SMALL BUSINESS 

C*.#RM.N 

Chairman Michael Powell 
Federal Communications Commission 
445 12th St S W  #8-8201 
Washington. DC 20554 

September 10, 2003 

Dear Michael. 

I have been contacted by Eric Johnson, a constituent from Illinois, who is inquiring about the rules 
governing unsolicited facsimile advertisements. 

I have enclosed a copy of the original letter, and I would appreciate it if you could please provide 
us information that addresses concerns consistent with your applicable rules and regulations. 

Thank you for your consideration of this matter 

Donald A M a n h l o  U 
Member of Congress 

Enclosure 
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Micnaml Powall 
radaral Communications Commission 
4 4 5  12ch St., SIP 
Waehinqton, DC 3 0 5 3 4  

Daar Xon. Powall: 

IIP: Dockot t 02-278 

I am writing to atrongly urg. you to atay t.mpcrarily and thon rocon.idor thm 
rules (Iovernina unaolicitod facsimile advertisemants included in the Aauort and - 
Oxder mending the 
Act of 1991 ITCPA). 

regulations that imp 1 emen t the Telephone Conrumrr Protoction 

Thn ComisPlon hac docidad. without tho full Lnput frm the bunrnana communrty, 
co moairy tnm currant law oy aorng away wrth tnm 'estunlisnaa nusrness 
rolationrhip" proviaion portaining to fax advorticomonts. 

I underrtand that I would noc bo allowed co fax promotions f o r  my businerr. 
Furthorrnoro. tho rule implies that lf I call to request membership-rolated 
information such as tho bmnefitr, wants, and services o f  another businerr, 
chambar of conmarce or association. I would still have to sand my written 
pormisrron Derora anycnlng was sent co me. 

I nelieva chat the FCC dla nor ruiiy understana che areaarh, scope ana pracclcal 
e f f e c t  of thie decision. Thelre regulatLone wzll add to the eeonomle burden of 
running a small business by increasing paperwork requlrernents and encouragrng 
frivolous l a w s u i t s  against unruapeetlng small hurlnsrs Owners. Thsre are 
alroadv many organizations advertLsing their litigation s e r v i c e s  and raady t o  
pounco on small burlnerrmr that all-gsdly send =ut unlolicited faxma. 

Tnis proposal i s  a prime axampie or an lama where che aisaavantagas ana 
unzntondod concoquoncoe far outvolgh thn banofit.. I urqo you to roconridor tho 
proposal and ask that you temporarily stay tho rules until chambers of commerce, 
trad. arroolat~ons, and husineasrs are ahl-  to provrdr addlt>onal comenta. 

Sincerely, 

Eric J O M S O ~  
SO1 31 Avo. P.O. Pox 311 
Fulton, IL 61252-9609 

cc: 
Sonator Durbin 
Sonator Fitzgmrald 
Ropr..ontative Maniullo 


